Government of Western Australia
Development Assessment Panels

Metro South-West Joint Development Assessment Panel

Agenda
Meeting Date and Time: 14 May 2019, 1:00pm
Meeting Number: MSWJDAP/183
Meeting Venue: City of Rockingham Boardroom
Civic Boulevard
Rockingham

Attendance
DAP Members

Mr Tony Arias (Presiding Member)

Ms Lee O'Donohue (Deputy Presiding Member)

Mr Andrew Macliver (Specialist Member)

Cr Chris Elliott (Local Government Member, City of Rockingham)
Cr Deb Hamblin (Local Government Member, City of Rockingham)

Officers in attendance

Mr David Banovic (City of Rockingham)

Mr Greg Delahunty (City of Rockingham)

Mr Mike Ross (City of Rockingham)

Mr John Di Rosso (Western Australian Planning Commission)
Mr John Pride (Western Australian Planning Commission)

Minute Secretary

Ms Nicole D'Alessandro (City of Rockingham)
Applicants and Submitters

Mr Nathan Stewart (Rowe Group)

Mr John Gastev

Mr Vic Gastev

Mr Brendan Foley (LSV Borrello Lawyers)

Mr Petar Mrdja (Urbanista Town Planning)
Mr Victor Miraudo (Miraudo Constructions)
Ms Daniella Mrdja (Urbanista Town Planning)
Mr Manny Braude (Braude Architects)
Members of the Public / Media

Nil

1. Declaration of Opening

The Presiding Member declares the meeting open and acknowledges the past and
present traditional owners and custodians of the land on which the meeting is being held.
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2. Apologies

Nil

3. Members on Leave of Absence

Nil

4, Noting of Minutes

Signed minutes of previous meetings are available on the DAP website.

5. Declarations of Due Consideration

Any member who is not familiar with the substance of any report or other information
provided for consideration at the DAP meeting must declare that fact before the meeting
considers the matter.

6. Disclosure of Interests

Nil

7. Deputations and Presentations

7.1

7.2

7.3

7.4

Mr Nathan Stewart (Rowe Group) presenting against the application at item
8.1. The presentation will support the Officer Recommendations to refuse the
application and will provide additional reasons for refusal.

Mr Brendan Foley (LSV Borrello Lawyers) presenting in support of the
application at item 8.1. The presentation will address the legal question of land
use permissibility and in particular why the City's officers are fundamentally
incorrect in their contention that the proposed development is not capable of
approval.

Mr Petar Mrdja (Urbanista Town Planning) presenting in support of the
application at item 8.1. The presentation will address the reason for refusal and
provide evidence why the application should be approved.

Mr Victor Miraudo (Miraudo Constructions) presenting in support of the
application at item 8.1. The presentation will speak about the history of the site
and the advice provided by Local Government when it was purchased and prior
to the submission of the subject application, which was that park homes were
capable of being approved on the site.

The City of Rockingham and Western Australian Planning Commission may be provided
with the opportunity to respond to questions of the panel, as invited by the Presiding

Member.
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8. Form 1 — Responsible Authority Reports — DAP Applications

8.1a  Property Location:

Development Description:
Applicant:
Owner:

Responsible Authority:
DAP File No:

8.1b  Property Location:
Development Description:
Applicant:
Owner:

Responsible Authority:
DAP File No:

Lots 2 and 13 (Nos 1447 and 1457) Mandurah
Road, Baldivis

Lifestyle Village/Park Home

Urbanista Town Planning

Miraudo Constructions Pty Ltd, Vittorio Miraudo
and Ms Antonietta Miraudo

City of Rockingham

DAP/18/01451

Lot 2 & 13 Mandurah Road, Baldivis

Lifestyle Village/Park Home

Urbanista Town Planning

Miraudo Constructions Pty Ltd, Vittorio Miraudo
and Ms Antonietta Miraudo

Western Australian Planning Commission
DAP/18/01451

9. Form 2 — Responsible Authority Reports — Amending or cancelling DAP

development approval

Nil

10. Appeals to the State Administrative Tribunal

Current Applications

LG Name Property Location Application Description

City of Lot 1 (193) South Terrace, Mixed Use Development

Fremantle South Fremantle

City of Lot 301 (2-6) Council Avenue, Proposed health studio,

Rockingham Rockingham restaurant, showrooms and
convenience store

11. General Business / Meeting Closure

In accordance with Section 7.3 of the DAP Standing Orders 2017 only the Presiding
Member may publicly comment on the operations or determinations of a DAP and other
DAP members should not be approached to make comment.
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Form 1 — Responsible Authority Report

(Regulation 12)

Property Location:

Lots 2 and 13 (Nos 1447 and 1457)
Mandurah Road, Baldivis

Development Description:

Lifestyle Village/Park Home

DAP Name:

Metro South West JDAP

Applicant: Urbanista Town Planning
Owner: Miraudo Constructions Pty Ltd
Value of Development: $6.5 million

LG Reference: DD020.2018.00000172.001
Responsible Authority: City of Rockingham

Authorising Officer:

Bob Jeans, Director Planning & Development
Services

DAP File No: DAP/18/01451
Report Due Date: 03 May 2019
Application Received Date: 22 June 2018
Application Process Days: 90 Days

Attachment(s):

Attachment 1
Development Application Plans

Attachment 2
Development Application Submission

Attachment 3
Schedule of Submissions

Officer Recommendation:

That the Metro South-West Joint Development Assessment Panel resolves to:

Refuse the DAP Application reference DAP/18/01451 and accompanying plans
e Site Plan, Drawing No SK1 Rev A, dated 16.03.2018;
e Ground Floor Plan, Drawing No SK2 Rev 01.01, dated 16.03.2018;
e Unit Floor Plan and Elevations, Drawing No SK3 Rev 01.01, dated

16.03.2018;

o Club House Floor Plan and Elevations, Drawing No SK4 Rev 01.01, dated

16.03.2018;

Site Plan Tank Locations, Drawing No SK5, dated 16.03.2018;
Recreational Area Site Plan, Drawing No SK6, dated 16.03.2018;
Site Sections, Drawing No SK7, dated 16.03.2018;

Perspectives, Drawing No SK8, dated 16.03.2018;

Survey Plan, Drawing No SK9, dated 16.03.2018

in accordance with Clause 68 of the Planning and Development (Local Planning
Schemes) Regulations 2015 and the provisions of 68(2)(b) of the deemed provisions
of the City of Rockingham Town Planning Scheme No.2, subject to the following

reasons as follows:
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Reason

1. The proposed development is for a land use which is prohibited ('X") under
Town Planning Scheme No.2.

Details: outline of development application

Zoning MRS: Rural
TPS: Rural
Use Class: X - Grouped Dwelling
Strategy Policy: N/A
Development Scheme: City of Rockingham Town Planning Scheme
No.2
Total Lot Size: 40,467m?
Existing Land Use: Single House

Development
A Joint Development Assessment Panel application has been received seeking

development approval for a Lifestyle Village on Lots 2 and 13 (Nos 1447 and 1457)
Mandurah Road, Baldivis. The application consists of the following:

e Development of a 'Lifestyle Village' which includes the construction of 68 chalets,
a feature 'screen' wall, private access roads, a communal clubhouse and
associated open spaces;

e The proposed chalets are made up of 22 one bedroom chalets and 46 two
bedroom chalets, with each chalet including a kitchen, dining and living area, one
bathroom and laundry as well as an additional study room, store area and
alfresco area;

e Each chalet will also be provided with a carport providing parking for one vehicle
as well as 24 visitor parking bays, forward of the chalets; and

o The existing houses and associated structures are proposed to be retained.

The following reports accompany the development application:
Acoustsics Report;

Planning Report;

Transport Statement;

Environmental Impact Assessment;

Bushfire Management Plan and Emergency Plan; and
Waste Management Plan.

The original development proposal included a series of five commercial tenancies
adjacent to the visitor car bays. Amended plans were subsequently provided
which removed reference to commercial tenancies from the application, however,
reference to the commercial tenancies were not removed through relevant
reports.

Background:
The subject land has a total land area of 4.0467ha.

The subject land is well vegetated with more than 50 mature Tuarts trees and two
mature Jarrah trees. The topography of the site is steep with a fall of approximately
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20m from east to west. There is an existing house and associated outbuildings on
each lot.

The lots are located within the area known as the “Baldivis Rural Wedge” which has
a distinctly rural amenity, characterised by small scale rural and semi-rural land uses
such plant nurseries and hobby farming and special rural residential development.

The Vernon Arms tavern and White Lakes Brewery are located directly to the north of
the subject land. To the east is the Lake Walyungup wetland which is highly visible
from the adjoining roads.

The subject land is otherwise surrounded by rural-style residential land on one to two
hectare lots.

Legislation and Policy:

The development has been assessed against the City’s Town Planning Scheme No.
2 (TPS2). The land use has been determined to be a ‘Grouped Dwelling’ pursuant to
TPS2 which is not capable of approval within the Rural Zone, consequently it was not
considered appropriate to undertake a detailed assessment against applicable
Policy.

Legislation
City of Rockingham Town Planning Scheme No.2 (TPS2)

Clause 3.2 - Zoning Table

The subject land is zoned ‘Rural’ under TPS2.

The applicant has applied for a ‘Lifestyle Village / Park Home Estate’ which includes
the construction of 68 chalets that “provide alternative accommodation for the aged”
as well as a communal clubhouse. The ‘Chalets / Park Homes’ are also referred to as
‘Grouped Dwellings’ throughout the Planning Report.

In its submission, the applicant contends that the proposed development reasonably
fits within the definition of a ‘Caravan Park’ land use under TPS2. This is based upon
a decision from the Minister for Planning, Lands and Heritage that in summary
concluded that, where no distinction is drawn between a ‘Park Home’ and a
‘Caravan’ under a Town Planning Scheme a ‘Park Home’ shall be treated as a
‘Caravan’.

It is noted that a ‘Caravan Park’ is an ‘A’ use within the Rural zone under TPS2. This
means the land use is not permitted unless the Local Government has exercised its
discretion following advertising.

On 19 October 2018, in Henville v City of Armadale [2018] WASAT 108 (HENVILLE),
the State Administrative Tribunal (SAT) affirmed a decision by the City of Armadale
to refuse an application for a park home park licence. Critical to the SAT’s reasoning
was the interpretation of the word ‘Vehicle’ as defined in the Caravan Act and
accordingly, the interpretation of what constitutes a ‘Park Home'.

In HENVILLE, the SAT concludes that a 'Park Home' must meet three tests:
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1) It must be a means of transport to be a conveyance and therefore a vehicle
as defined,;

2) It must be a vehicle of a class or description as provided for by the Regulations;
and

3) It must be fitted or designed for habitation.

The SAT also determined that for an object to be a 'vehicle' for the purposes of the
Act, it must be a means of transport and not merely moveable or capable of
movement.

There is no detailed evidence contained within the proposed Development
Application that the ‘Chalets/Park Homes’ meet the first two limbs of the test. Notably
there is no evidence that the ‘Chalets/Park Homes’ are vehicles capable of being a
means of transport i.e. the ‘Chalets/Park Homes' do not contain axles, chassis or
wheels.

It is therefore concluded that the development does not contain any ‘Park Homes’
and consequently cannot be treated as a ‘Caravan Park’ land use pursuant to TPS2.

In effect, it is considered that the proposal must be treated as a ‘Grouped Dwelling’
development. A ‘Grouped Dwelling’ is defined in TPS2 and State Planning Policy 3.1
Residential Design Codes (R-Codes) as:

“A dwelling that is one of a group of two or more dwellings on the same lot such that
no dwelling is placed wholly or partly vertically above another, except where special
conditions of landscape or topography dictate otherwise, and includes a dwelling on
a survey strata with common property.”

The proposal is considered to satisfy this definition, as it includes 68 single-storey
chalets over the two lots. Additionally, the applicant refers to the ‘Chalets’ as
‘Grouped Dwellings’ on a number of occasions in its submission. It is therefore
concluded that the proposal must be treated as ‘Grouped Dwelling’ development,
which is a prohibited ‘X’ use that is not capable of approval within the Rural Zone.

For the above reasons, the development application must be refused, as Council and
MSWJDAP has no discretion to approve 'X' land uses.

It could be contended that the proposal may be treated as a ‘Lifestyle / Retirement
Village’, which is a Use Not Listed under TPS2. However, this is not considered to
be appropriate as the R-Codes specifically make provision for aged accommodation
(i.e Aged or dependant person's dwellings). Consequently, applications for aged
accommodation that contain two or more dwellings are appropriate to be treated as
'Grouped Dwellings' pursuant to TPS2.

State Government Policies

N/A

Local Policies

N/A
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Consultation:

Public Consultation

In accordance with Clause 64 of the deemed provisions of the TPS 2, the application
was advertised for public comment over a period of 28 days, commencing on 23
January 2019 and concluding on 20 February 2019. The proposed intensity of
residential land use warranted comment from nearby owners and occupiers prior to
Council providing its recommendation to the MSWJDAP.

Note, advertising was undertaken prior to the City becoming aware of HENVILLE.

Advertising was carried out in the following manner:

e Landowners and occupiers within 500 metres of the site were notified in
writing of the proposed development, as shown in Consultation Map below;

e A sign advertising the proposed development was erected on the front
boundary, between the two sites;

o A notice appeared in the public notices section of the Sound Telegraph on the
23 January 2019 and the 30 January 2019; and

e Copies of technical documents and plans of the proposal were made
available for public inspection at the City's Administration Offices and placed
on the City's website.
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1. Consultation Map

At the close of the public consultation period a total of 12 submissions were received,
which included eight (8) objections, one (1) petition objecting the proposal from
landowners of six rural properties and three (3) letters of support.
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A Schedule of Submission is attached, however, given that the proposed land use
cannot be approved, the City has not considered these submissions.

Consultation with other Agencies or Consultants

The following Government departments and service agencies were consulted:

Department of Water and Environmental Regulations (DWER);
Department of Health (DoH);

Department of Fire and Emergency Services (DFES); and
Department of Planning, Lands and Heritage (DPLH).

The submissions are contained within the attached Schedule of Submissions,
however, given that the proposed land use cannot be approved, the City has not
considered these submissions.

Officer Comments:

Nil

Council Recommendation:

The application was referred to the 23rd April 2019 Ordinary Council Meeting, where
the officer's recommendation to support the development was adopted by the
Council.

Conclusion:

It is concluded the application proposes a ‘Grouped Dwelling’ development which

cannot be approved within the Rural Zone. Consequently, the application must be
refused.
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